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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON - FLI NT

In re: ATLAS AUTOMATI ON, | NC. Case No. 82-00189

Debt or .

/
ATLAS AUTOMATI ON, | NC., 42 B. R 246, 10 B.C. D. 11¢
Plaintiff,

-V- A.P. No. 82-0165
JENSEN, | NC. ,

Def endant .

VEMORANDUM OPI NI ON AND RECOMVENDATI ON RE
JURI SDI CTI ON AND ABSTENTI ON

At a session of said Court held in the Federal
Building in the City of Flint, Mchigan on the
31st day of August , 1984.

PRESENT: HON. ARTHUR J. SPECTOR, Bankruptcy Judge

JURI SDI CTI ON

This is an action commenced May 24, 1982, by the Chapter 11
Debt or-i n- Possessi on agai nst a conpany which is otherw se a stranger

to these proceedings for a noney judgnent on an alleged account



recei vabl e. The defendant counterclaimed and demanded a jury trial.?
The defendant |ater noved for a dism ssal or abstention based upon

Nort hern Pipeline Construction Co. v. Marathon Pipe Line Co., 458 U. S.

50, 102 S. Ct. 2858, 73 L. Ed.2d 598 (1982).

The conplaint and the counterclaimare based on contract
theories. Unless the Court were to read "orders to turn over property
of the estate" or "other proceedings affecting the |liquidation of the
assets of theestate. . " toinclude collectionof accounts receivabl e or
actions for breach of contract, this caseis not a"core proceedi ng" as
defined by 28 U. S. C. 8157(b)(2). Al though noney due to a Chapter 11 debt or
can certainly be described as "property of the estate” for which the
plaintiff is requesting a "turn over"” order, and although this is a
"proceedi ng af fecting the |li qui dati on of the assets of the estate” inthat
it isindeed an actiontoliquidate what at | east the debtor perceivesto
be an asset, towit: an account receivable, the Court cannot i gnorethe
| egi sl ative intent behindthe recent enaction of the Bankruptcy Arendnents
and Federal Judgeshi p Act of 1984, P.L. 98 353. Inlight of the fact that
this statute was enacted i n response to the Suprenme Court's holdingin

Nort hern Pi peli ne Construction Co. v. NMarat hon Pi pe Li ne Co., supra and t hat

t hat case i nvol ved an actionsimlar inlegal nature tothe case at hand,

Al t hough this opinion does not rely upon the fact that a party
has requested a jury trial, there is substantial disagreenment over
whet her the Bankruptcy Court has the authority to conduct jury trials
even in the context of a trial of a core proceeding. Thus, there may
exi st an i ndependent ground for the decision to try the case in a
forum ot her than the Bankruptcy Court.



i.e., abreach of contract action, it is doubtful that Congress intended
this type of caseto betried by abankruptcy court. Thus, al though the
perimeters of the definition of "turn over property of the estate"” and

"proceedi ng affecting theliquidationof the assets of the estate” are yet

t o be expl ored, they do not include actions of this type. Therefore, the
Court, onits own notion, pursuant to 28 U. S.C. 8157(b)(3), determ nes t hat
this caseis a"proceedingthat is otherwiserelatedto acase under title
11."

It appears that this case is "trial ready" since discovery
is conplete and nmotions for summary judgnent have been denied. On
August 17, 1984, the District Court for the Eastern District of
M chi gan adopted Adm nistrative Order 84-X-00096, which, anmong ot her
t hi ngs, states:

". . . in any proceeding in which a demand for a
jury trial is made, the Bankruptcy Judge shal
det er m ne whet her the demand was tinely nmade and
if timely made, whether the party has a right to a
jury trial :

"If the Bankruptcy Judge determ nes the demand was
timely-made and the party has a right to a jury
trial, the proceeding shall be adm nistered until
it is ready for a final pretrial conference before
a District Judge. The Bankruptcy Judge shall al so
prepare written recomendati ons concerning the
effect of the proceeding upon the disposition of

t he underlying bankruptcy petition and whet her the
trial of the proceeding should be expedited."

Since a proper demand for jury trial was tinmely made, this is not a
case which can be tried by the Bankruptcy Court, and therefore this

case would have to be transferred to the District Court for trial.



ABSTENTI ON

Al t hough the Bankruptcy Amendnents and Federal Judgeship Act
added 28 U.S.C. 81334(c)(2), which states:

"Upon tinely notion of a party in a
proceedi ng based upon a State |aw cl aim or
State cause of action, related to a case
under title 11 but not arising under title 11
or arising in a case under title 11, with
respect to which an action could not have
been conmenced in a court of the United
States absent jurisdiction under this section
the district court? shall abstain from
hearing such proceeding if an action is
commenced, and can be tinely adjudicated, in
a State forum of appropriate jurisdiction.
Any decision to abstain nmade under this
subsection is not reviewabl e by appeal or

ot herwi se. This subsection shall not be
construed to limt the applicability of the
stay provided for by section 362 of title 11,
United States Code, as such section applies
to an action affecting the property of the
estate in bankruptcy,"

that section is not effective as to any proceedi ng, such as this
one, which arose fromor is related to a case pending on the date

of its enactrment. 28 U. S.C. 8§122(b). However, 28 U. S. C. 81334(c) (1), which

Presumably the term"district court" includes the "bankruptcy
court” which, under 28 U . S.C. 8151, is an adm nistrative unit of the
district court. However, the District Court for the Eastern District

of M chigan recently enacted a general order entitled In the Matter
of the Adm nistration of Bankruptcy Cases, Matters, and Procedures in
the Eastern District of Mchigan, Adm n. Order #84-X-00096, which
sets forth, anong other things, procedures on notions for abstention.
Speci fically, that order requires that notions for abstention be
heard initially by the bankruptcy judge and that he submt
recommendations on the issue to the district court for entry of an
order. The parties are entitled to 15 days to object to the
recomendati ons, in default of which the bankruptcy judge's
recommendati ons woul d be adopted as the district court's order

wi t hout further hearing.



recodi fied 28 U. S. C. 81471(d), and which all ows the Court to abstaininthe
exercise of its discretion, isnowineffect. Prior thereto, of course, 28
U S C 81471(d) permtted abstenti on. Thus, abstention was avail abl e as an
optionto the Bankruptcy Court, al beit on a di scretionary basis, at all
times, including now.

On January 18, 1983, the defendant noved for an order of
abstention. No order granting or denying that noti on has yet been enter ed.
The | egi sl ative history of fornmer 28 U.S. C. 81471(d) states that "the

subsecti on recogni zes t he exi genci es that arise in such cases as Thonpson

v. Magnolia PetroleumCo., 309 U. S. 478, 60 S.Ct. 628, 84 L. Ed. (1940), in
whichit is nore appropriateto have a state court hear a particul ar matter
of statelaw.” H R Rep. No. 595, 95th Cong., 1st Sess. 446 (1977). In
exercisingits discretioninthisregard, the Court i s to be guided by what
wi || best assure an econom cal and expeditious adm nistration of the

debtor's estate. International House of Pancakes, Inc. v. Anerican Drugaqi st

| nsurance Co. (Inre CPMBuilders, Inc.), 7 C.B.C. 2d 224, 22 B.R. 926

(Bankr. N.D. I'nd. 1982). Alsosee, InreKinrey, 4CB.C 2d 254, 10 B.R
466,
7 B.C.D. 625 (Bankr. M D. N C. 1981).

The Court should |ikew se not overl ook the fact that what
Congress once al l oned to be wi thi n the bankruptcy judge's di scretionis soon
to be mandatory. Therefore, an exam nati on of the el enents of the nmandatory
abstention statute for gui dance i n the proper exerci sing of such di scretion

is appropriate. Applyingthe standards of the nandatory abstenti on stat ut e,



28 U.S. C. 81334(c)(2), it appears that the sane i ssues whi ch arose out of
the identical subject matter arealready inlitigationinalawsuit pending
since May 18, 1982 (one week prior to the commencenent of this case), inthe
Oakl and County G rcuit Court, between the sane partiestothis action. The
parties advi sed the Court at a status conference on August 15, 1984 that t he
state
court caseis set for trial inthe next termof that court comrencingin
Septenber, 1984. It is apparent that this proceedingis based on astate
| aw cause of actionwhichisrelatedto, but not arising under Chapter 11.
There is no ground for the exerci se of federal jurisdictionexcept under 28
U S.C. 81334. Since an action was conmenced and can be ti nel y adj udi cat ed
inastate court of appropriate jurisdiction, abstention woul d be nandat ory
were 28 U.S.C. 81334(c)(2) now in effect.

For these reasons, the Court woul d exerciseits discretion under
28 U. S. C. 81334(c)(1) and abstainfromtrying this case. But, sincethis
isacasewhichisset tobetriedinthe District Court, and pursuant to
Adm ni strative Order #84- X-00096, this Court nmerely recommends to the
District Court that it enter an order abstai ning fromhearingthis case and
all owing the parties to append copies of the pleadingsinthis actiontothe

pendi ng state court lawsuit for purposes of trial there.

Dat ed: August 31, 1984.

ARTHUR J. SPECTOR
Bankruptcy Judge



